
How to
NOT

Screw Up Your Case
for Appeal
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άLŦ ȅƻǳ ǘǊȅ ȅƻǳǊ ŎŀǎŜ ǿƛǘƘ ŀƴ ŜȅŜ 
ǘƻǿŀǊŘ ŀƴ ŀǇǇŜŀƭΣ ȅƻǳ ǿƛƭƭ ƘŀǾŜ ǘƻΦέ

-Henry Strasburger(?)
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5ƻƴΩǘ CƻǊƎŜǘ ǘƻ /ƻƴƴŜŎǘ ǘƘŜ 
Dots
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The Trial Plan
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5ƻƴΩǘ .ƭƻǿ ǘƘŜ {ǳƳƳŀǊȅ 
Judgment Appeal
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A summary judgment is final for purposes of appeal if 
and only if it:

ÅActually disposes of all claims and parties 
before the court, regardless of its language,

OR
ÅIt states with unmistakable clarity that it is a 

final judgment as to all claims and all 
parties.

Lehmann v. Har-Con Corp., 39 S.W.3d 191, 192-93 (Tex. 2001)
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Order

On this day came before the court the motion 
for summary judgment of Har-Con Corporation.... It is 
ORDERED that the motion for summary judgment 
shall be and is hereby GRANTED.

This is a final judgment as to all claims and all 
parties.

Signed this 1st day of July, 2008.

Presiding Judge
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The Perilous Practice of VoirDire
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ά¢Ǌƛŀƭ ŎƻǳǊǘǎ ǎƘƻǳƭŘ ŀƭƭƻǿ ΨōǊƻŀŘ ƭŀǘƛǘǳŘŜΩ ǘƻ 
counsel to discover any bias or prejudice by 
the potential juror so that peremptory 
ŎƘŀƭƭŜƴƎŜǎ Ƴŀȅ ōŜ ƛƴǘŜƭƭƛƎŜƴǘƭȅ ŜȄŜǊŎƛǎŜŘΦέ

Hyundai Motor Co. v. Vasquez, 189 S.W.3d 

743, 750 (Tex. 2006)
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ά vǳŜǎǘƛƻƴǎ ǘƘŀǘ ŀǊŜ ƴƻǘ ƛƴǘŜƴŘŜŘ ǘƻ ŘƛǎŎƻǾŜǊ 
bias against the law or prejudice for or against 
the defendant, but rather seek only to 
determine how jurors would respond to the 
anticipated evidence and commit them to a 
specific verdict based on that evidence are not 
ǇǊƻǇŜǊΦέ

Hyundai, 189 S.W.3d at 753
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άtŜǊƳƛǘǘƛƴƎ ŘƛǎŎƭƻǎǳǊŜǎ ŀōƻǳǘ ǘƘŜ ŜǾƛŘŜƴŎŜ ǘƘŜ 
jury will hear during the case increases the 
potential for discovering external biases, but 
inquiries to jurors after doing so should not 
spill over into attempts to preview the verdict 
ōŀǎŜŘ ƻƴ ǘƘŜ ŦŀŎǘǎ ŀǎ ǊŜǇǊŜǎŜƴǘŜŘ ǘƻ ǘƘŜ ƧǳǊȅΦέ

Hyundai,189 S.W.3d at 755
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άLǘ Ŏŀƴ ōŜ ŀ ŎƭƻǎŜ ǉǳŜǎǘƛƻƴέ

OK:   Do any of you have a bias against product                         
liability lawsuits that would prevent you 
ŦǊƻƳ ŎƻƴǎƛŘŜǊƛƴƎ Ƴȅ ŎƭƛŜƴǘǎΩ ǎǇŜŎƛŦƛŎ 
claims?

NOT OK:   If seat belts were not used at the time of 
the accident, would you be inclined 
to decide against my                 
clients no matter what else the 
evidence might show?
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Preserving Error for Denial of 
Challenge for Cause:

1. Use a peremptory challenge against the 
objectionable  veniremember.

2. Exhaust remaining peremptory challenges.

3. Notify the trial court that a specific 
objectionable veniremember will remain on the 
jury list.

4. Do all this beforedelivering strike list to the 
court.

Cortez v. HCCI ςSan Antonio, 159 S.W.3d 87, 90-

91 (Tex.2005)
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Traps in Offering or Objecting to 
Evidence
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Ohler v. United States, 529 U.S. 753 (2000)

aŀƧƻǊƛǘȅ όрύΥ  ά! ώǇŀǊǘȅϐ ǿƘƻ ǇǊŜŜƳǇǘƛǾŜƭȅ  
introduces evidence on direct 
examination may not on appeal claim 
that the admission of such evidence 
ǿŀǎ ƘŀǊƳŦǳƭΦέ

5ƛǎǎŜƴǘ όпύΥ ά! ǇŀǊǘȅ ǿƘƻ Ƙŀǎ ƳŀŘŜ ŀƴ ǳƴǎǳŎŎŜǎǎŦǳƭ
motion in limine to exclude evidence 
that he expects the proponent to offer 
may be able to first offer that evidence 
ǿƛǘƘƻǳǘ ǿŀƛǾƛƴƎ Ƙƛǎ ŎƭŀƛƳ ƻŦ ŜǊǊƻǊΦέ 
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How do you preserve harm from 
admission or exclusion of evidence?

ÅBuild a record that the evidence is material and 
not cumulative.

ÅOffer extrinsic proof of harm ςe.g.,other 
verdicts, academic studies on effects of 
evidence, etc.

ÅOffer predictions on use and effect of 
objectionable evidence ςe.g.,counsel will 
emphasize it in closing.
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Hidden Objections to Expert 
Witnesses
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The Coastal Trap

ÅObjection isǊŜǉǳƛǊŜŘ άǿƘŜƴ ŀ ǊŜƭƛŀōƛƭƛǘȅ ŎƘŀƭƭŜƴƎŜ 
requires the court to evaluate the underlying 
methodology, technique, or foundational data 
ǳǎŜŘ ōȅ ǘƘŜ ŜȄǇŜǊǘΦέ

ÅObjection is notǊŜǉǳƛǊŜŘ άǿƘŜƴ ǘƘŜ ŎƘŀƭƭŜƴƎŜ ƛǎ 
restricted to the face of the record ςfor example, 
when expert testimony is speculative or 
conclusoryƻƴ ƛǘǎ ŦŀŎŜΦέ

Coastal Transport v. Crown Central Petroleum, 136 S.W.3d 227 
(Tex. 2004) 
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Closing Arguments: Curb Your 
Enthusiasm
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άLƴ ŀ ŘŜŦŜƴǎŜ ƻŦ ƻƴŜ ƻŦ Ƴȅ ŀǊƎǳƳŜƴǘǎ ōŜŦƻǊŜ ǘƘŜ ƴƛƴŜ ǿƛǎŜ 
men of Austin, my opponents were vehement that I had 
crossed the line on more than one occasion.  As I was 
preparing for the Supreme Court argument I remembered 
Ƙƻǿ ǊŜǎǇƻƴǎƛǾŜ ǘƘŜ ƧǳǊƻǊǎΩ ŦŀŎŜǎ ƘŀŘ ōŜŜƴ ǘƻ Ƴȅ 
innocuous, unimpassioned, bland (and almost boring) 
remarks in argument.  I could not imagine an appellate 
court taking offense.  My confidence was shaken, however, 
ŀǎ L ǊŜŀŘ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ōǊƛŜŦ ŀƴŘ ǘƘŜ ŎŀǎŜǎ ǘƘŜȅ ŎƛǘŜŘΦ  L 
wished that I had been a little less imaginative in my 
ǊŜƳŀǊƪǎ ǘƻ ǘƘŜ ƧǳǊȅΦέ

Frank Branson, Closing Argument, South Texas College of Law 
Personal Injury Conference (April 2008)
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άWǳǊȅ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ǎǘǊƛƪŜǎ ŀǘ ǘƘŜ ŀǇǇŜŀǊŀƴŎŜ ƻŦ 
and the actual impartiality, equality, and 
fairness of justice rendered by courts is 
incurably harmful not only because of its harm 
to the litigants involved, but also because of 
ƛǘǎ ŎŀǇŀŎƛǘȅ ǘƻ ŘŀƳŀƎŜ ǘƘŜ ƧǳǊȅ ǎȅǎǘŜƳΦέ

LivingCenterof TX v. Penalver, 2008 WL 204502 (Tex. 2008)
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{ŜǾŜƴ ¢ƘƛƴƎǎ ¸ƻǳ /ŀƴΩǘ ǎŀȅ ǘƻ ǘƘŜ WǳǊȅ

1.  Insurance

нΦ  ! ǇŀǊǘȅΩǎ ǊŀŎŜΣ ǊŜƭƛƎƛƻƴΣ ƻǊ ŜǘƘƴƛŎƛǘȅ

3.  Non-production of witness equally available to      
both parties

пΦ  {ǘƛǊǊƛƴƎ ǳǇ άƭƻŎŀƭ ŦŜŜƭƛƴƎǎέ ŀƎŀƛƴǎǘ ƻǳǘ-of-town 
party

рΦ  9ŦŦŜŎǘ ƻŦ ƧǳǊȅΩǎ ŀƴǎǿŜǊ

6.  The Golden Rule

7.  Opposing counsel is like a Nazi
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Beware of the Jury Charge
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